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The employment rights of any given individual depend on the twin pillars of
statutory and contractual rights. Statutory rights are fixed by law and vary
depending on the category of worker (or employment status) eg
employed/self employed. Contractual rights are those defined in the contract
of employment and can never be less than statutory rights.

Most employment legislation refers specifically to certain categories of worker
that are either included or excluded from its terms. Even so, there can often
be confusion about which legislation applies to whom and sometimes
employers will try to redefine workers in order to avoid having to comply with
the law. Frequently it is particularly important to know if the worker can be
classed as an ‘employee’. Some ‘atypical’ types of contract can cloud this
issue because the employment status can be open to interpretation. This
factsheet attempts to clarify the distinctions and the issues.

CATEGORIES OF WORKER (Employment Status)

Worker

Employee

Self
employed
worker

»

The broadest definition of the employment relationship, which covers most of
the categories listed below. Some legislation (eg sex and race discrimination,
protection from unauthorised deductions from wages) covers all workers,
some legislation covers most workers (eg national minimum wage).

This is the commonest employment relationship. Finding out whether or not
someone has employee status is often the most important factor in
establishing employment rights. Employee status depends on a contract of
employment, either explicit or implied and not necessarily in writing. (See
PERS leaflet No.1 ‘Contracts of Employment’ for more information.) The
employment contract is a basic agreement that the employer will supply work
which the employee will personally perform on agreed terms and conditions.

Important concepts in deciding if a worker is an employee include:

e s the contract ‘of service’ (or apprenticeship), meaning that the worker will
personally undertake work which is controlled by the employer? (see also
notes on ‘self-employed workers’ below)

e does the contract imply ‘mutuality of obligation? (see notes on ‘Casual’
and ‘Zero hours' workers below)

e does the worker have ‘continuity of service’ between each work
engagement? (see notes on ‘Seasonal’, ‘Sessional’, ‘Term-time’, ‘Casual’,
‘Zero hours’ workers below)

Most employees are covered by most employment legislation, but there

may be other factors to consider such as age, length of service, earning

levels, employment sector (eg transport, retail, agriculture), . These other
factors must be checked before individual rights are assumed.

Many people choose to be self employed because it gives them more control
over their working life. On the other hand, some employers may try to argue
that a worker is self employed in order to avoid employment responsibilities,
even where the facts of the case seem to show otherwise. Often it can be
very difficult to determine the true nature of the employment relationship. The
broad distinction between a self employed person and an employee is that the
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former works under a contract for services, not ‘of service’ as described

above. A self employed person sells their time/expertise/service to the client

(‘employer’) on his or her own terms. The fact that a worker is described as

self employed, either by themselves or by an employer (or even in some

cases by the Inland Revenue), does not necessarily mean that they are not
employees for employment law purposes. To add to the difficulty, there is no
universally accepted test that Employment Tribunals can apply to determine
employment status, and each case will be considered on its own merits.

Some factors to take into account in determining whether a person is

genuinely self employed or not are these:

o the factors outlined in the Inland Revenue leaflet IR56/N139. These
basically concern the degree of control that a worker has over their
employment situation. If workers take personal responsibility to complete
the work (that is, they do not have freedom to delegate or sub-contract to
someone else) and rely on an employer who controls most aspects of the
work process, including payment times and methods, quality and quantity
of the work etc. it is unlikely that they are self-employed. Additionally, self
employed workers will risk their own money, and be liable for any
business debts. They will be responsible for investment in and
management of the business.

¢ ‘Integral part of the business’. The idea of ‘contracting for services’ (as
opposed to a ‘contract of service’) would usually apply to specific stand-
alone processes which ‘service’ a business, such as cleaning, printing
documents, building maintenance etc rather than the actual business
function itself. Thus a worker who was contributing directly to the
manufacture of a product or a service would not normally be considered to
be under a contract ‘for services'.

o Self-employed workers are in business on their own account and are
the owners of their business. They would not normally be ‘set on’, but
would invite responses to their advertised offer of services. Other
indicators of this would be workers quoting their own price for the
completion of the work, selling their own products, tendering for work,
providing all their own materials and equipment and invoicing accordingly.
They will be responsible for various administrative processes such as
accounts keeping, invoicing and pricing as well as dealing with their own
National Insurance and tax.

e The issue of how many jobs a worker has will also be relevant — if they
have only one employment relationship, it would make their self employed
status less convincing.

Self employed workers have very few statutory employment rights although

some employment legislation which refers to ‘workers’ may apply. For

instance, the law on unauthorised deductions applies to most individuals who
work under a contract to personally perform work or services, which could
include self employed people.

There are two basic kinds of employment agency.

a. Employment agencies which operate as a kind of ‘introduction agency’,
matching up workers with employers and charging the employer for a
successful placement. Once the appointment of the introduced worker is
confirmed the worker becomes an employee of the client company and
any relationship with the agency comes to an end.

b. Employment businesses. A worker registers with an employment
business who then 'lends' the worker to a client, the 'quasi employer’,
usually on a temporary basis. There is still a lot of confusion about the
relationship between worker, agency and quasi employer. Particular
decisions about who, if anyone, is the employer are likely to depend on
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each specific situation. One Employment Tribunal decision said that the
employment relationship was ‘sui generis’ (of its own kind) — somewhere
between a contract of service and a contract for services. Another said
that though the worker could not be considered as employee of the
agency with a ‘global’ or ‘umbrella’ employment contract covering all
periods of employment, there could be an employment contract in respect
of a specific engagement with a particular ‘quasi employer’.

Employment agencies/businesses:

e are required to supply both worker and client with written statements of
terms and conditions;

e may not charge workers for finding, or trying to find, jobs for them (except
for in certain defined work such as modelling, entertainment, au pairs);

o where they are responsible for paying the worker's wages, they must
pass on any sums payable to the worker from the quasi employer within
10 days;

e cannot refuse to pay a worker because they have not received payment
due from the quasi employer;

e may charge a client for taking on one of their workers on a permanent
contract but must not prevent it.

Statutory sick pay (SSP) may be payable Normally, whoever pays the

National Insurance contributions of the worker (whether agency or quasi-

employer) will be responsible for paying SSP. The rules can be complicated -

check the details in the Inland Revenue’'s Statutory Sick Pay Manual for

Employers (Ref: CA30).

In addition to special regulations above, agency workers are also specifically

included in some new pieces of employment legislation such as the National

Minimum Wage Act, the Working Time and the Part-time Workers

Regulations.

Queries or complaints about agencies may be made to the Employment

Agency Standards Inspectorate on 0845 555105.

Employment status is likely to depend on the precise circumstances of each
employment relationship. Freelancers and consultants may be self employed,
may be agency workers or may be employees on fixed term or specific task
contracts. They are likely to be covered by employment legislation which
applies to ‘workers’ (such as Working Time Regulations, National Minimum
Wage or Part-time Workers Regulations) but are less likely to be covered by
legislation which refers to ‘employees’.

School children under 13 years of age may not normally be employed.
Those aged between 13 and the minimum school leaving age (around 16
years, specifically the last Friday of June in Year 11 of secondary school) may
only be employed for certain limited hours and in certain limited kinds of work.
In most cases they do not have normal employee status but are covered by
health and safety legislation.

Young workers who are above the minimum school leaving age and under
18 (‘adolescent workers’) will be covered by most statutory employment terms
with added obligations on their employers to provide adequate rest breaks
and to observe particular regulations in relation to health and safety. They will
also qualify for the national minimum wage. See PERS Factsheet
“Employment of Children” for more information.

Apprentices are generally treated as a special case (“sui generis”) in
employment law but must have a written contract of apprenticeship on which
most of their employment rights will depend. They may not be dismissed
unless their contract specifically says that they may. Thus even if they are not
protected by employment legislation, they are likely to have a case for breach
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of contract where their rights are denied. Apprentices are also treated as a
special category in the national minimum wage legislation.

Trainees will be covered by employment legislation if they are employees of
the place where they work, but may not be covered by most legislation if they
are on government-assisted courses in the workplace, or are students of an
educational establishment on work placement, without employee status. All
trainees should have written statements confirming their employment status
and stating their basic terms and conditions, including hours of work, holidays,
sickness procedures, and time off for interviews.

Some legislation excludes some categories of worker such as ministers of
religion, office holders, Crown servants (eg civil servants), members of the
armed forces, police officers, House of Lords staff, or share fishermen.
Workers in these categories will need to check to see which pieces of law
apply to them.

Some European legislation which has not yet been incorporated into British
law can only be enforced by public sector workers eg civil servants, local
authority and health authority employees.

Someone who agrees to perform work without pay, other than reimbursement
of legitimate expenses. Expenses need to be itemised, not paid at a set or
nominal rate of, say, £5.00 per day. The National Minimum Wage Act defines
volunteers narrowly, and there is no middle ground. If a worker is paid at all, it
should normally be at appropriate NMW rates. Employers may not request
workers to do extra work over and above their paid hours on a voluntary
basis. However, volunteers may (and should) have written contracts which
spell out terms and conditions, including disciplinary and grievance
procedures.

An employee whose contract says they will be taken on for a stated initial
period on a ‘trial basis’ to see if they are suitable for the job. Although it may
appear that a ‘probationary worker’ has a different status to a permanently
established one, this will rarely be the case. There is no special category in
law for probationary workers. Thus they have all the normal statutory
employment rights, including the normal protection from automatically unfair
dismissal and, once they have completed the necessary service
requirements, protection from other kinds of unfair dismissal, rights to
statutory holidays etc. Employers may apply special contractual terms such
as a lower rate of pay or extra support and supervision.

Someone who works in their own home, usually in assembly, machining,
typing, cooking etc. or using computers and telephones. Homeworkers are
often on piecework rates. There is sometimes confusion about whether or not
they are self employed — but they are often in reality employees, using the
tests above. If they are employees, they are entitled to the full range of
employment rights, including national minimum wage, paid holidays, maternity
benefits, health & safety protection, redundancy etc.

For more information, contact the West Yorkshire Homeworking Unit on
01924 439 381 (for people who live in West Yorkshire), or the National Group
on Homeworking 0800 174095 if you live outside these local authority areas.

TYPES OF CONTRACT

Part time

Anyone who works for less than the normal ‘full time’ hours of the
organisation. Part-timers now have equality of all statutory (legal) rights with
full timers — for instance, rights to protection from unfair dismissal,
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gualification for redundancy payments, statutory holidays etc. They also now
have the right to the same contractual terms as a comparable full time worker
at their place of work — but the comparable full time worker must be on the
same kind of contract (eg permanent or temporary, employee or agency
worker) as themselves. Entitlement to holiday, pay etc is on a pro rata
(proportional) basis, so a worker on half the hours of a comparable full-timer
should get half the pay and holidays. Part time workers may, however, fail to
qualify for some rights and benefits, such as statutory sick pay or statutory
maternity pay, if their earnings fall below the Lower Earnings Limit for National
Insurance. See PERS leaflet number 10, ‘Part timers’, for more details.

Someone who is on a contract of limited duration. Usually this will be either:

a) for short-term cover or replacement for a permanent employee who is,
for instance, on maternity leave or pending a selection process for a
permanent appointment

b) for a fixed term, where there is limited funding or some other foreseen
reason why the work will only last for a certain period

c) for a specific task eg a research project or to organise a specific event.

Temporary employees have the same statutory employment rights as
permanent employees, though they may not qualify for some rights if they
have insufficient length of service. Temporary employees with sufficient
service may take a case for unfair dismissal, but the refusal to renew a
contract might be seen as a fair dismissal for a ‘substantial reason’ where a
worker was employed on a clearly temporary basis.

Fixed term workers have the right not to be treated less favourably than a
comparable permanent employee doing the same work. The employer must
also follow the dismissal procedure upon expiry of fixed term contract (letter to
notify of dismissal/expiry of contract, meeting to discuss dismissal and
employees right to appeal the decision). A fixed term employee may also be
able to claim unfair dismissal if they are not offered any suitable alternative
work that may be available upon expiry of the fixed term contract.

It is also now unlawful for an employer to ask fixed-term employees to waive
their rights to statutory redundancy pay. Fixed term employees cannot be
asked to waive their right to claim unfair dismissal and now qualify for
statutory sick pay if they earn enough (see PERS leaflet ‘Statutory Sick Pay’
for more details). Fixed-term employees can also claim guarantee payments if
they are laid off from work, and have at least one month’s continuous service.

In some circumstances, employees on fixed term contracts can sue their
employers for breach of contract if the contract is terminated in advance of the
stated expiry date.

Please see our factsheet Rights for Workers on Fixed Term Contract for more
Information on fixed term workers.

Someone who works for specified periods in the year, eg in tourism, sales,
agriculture, perhaps on a regular basis but with long gaps in between
employment. Employment rights are the same as for permanent workers,
although continuity of service may depend on whether or not contracts are
terminated at the end of each season and whether the intervening break
could be seen as ‘a temporary cessation of work’. The Working Time
Regulations allow for irregular patterns of work where the work has seasonal
peak periods, especially in tourism, farming, retail and postal services. In
these situations, workers may be asked to work for very long hours provided
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they are given ‘compensatory rest’ within the specified reference period
(normally 26 weeks). See PERS Factsheet ‘Hours & Breaks’ for more
information.

Someone who works for a limited but specified number of hours, for example
in youth work, playgroups, music teaching etc. Employment rights will depend
on a number of factors — whether the person is an employee or is self
employed, whether they have continuity of employment between sessions
(this would normally be the case), how long they have been employed in this
job, what they earn over relevant reference periods and so on. Sessional
workers would normally accrue holidays but since entitlement can be difficult
to work out where the pattern of work is very irregular, it might be preferable
to have holiday pay added onto hourly pay as a specific differentiated item.
Holiday periods equal to at least 4 weeks will then need to be made explicit.

Someone whose employment is tied to school terms eg school meals,
crossing attendants, playgroup workers, dinner supervisors, college lecturers.
Unless workers are dismissed at the end of each term and re-employed at the
beginning of the next, or are classed a ‘casual’ workers (see below), they will
usually be regarded as having continuous employment. Holiday periods will
be seen as ‘temporary cessation of work’, not as breaks in service. Term-time
workers are usually entitled to at least 4 weeks paid holiday each year,
though often they will also be obliged under the terms of their contracts to
take several additional weeks of unpaid holiday. If term-time workers’ wages
are aggregated so that they are paid in equal monthly amounts, even in
school holiday periods, they may be ‘salaried workers’ for the purposes of the
NMW regulations.

Someone who is hired on an irregular basis in accordance with the demand
for work. Employment status can be difficult to determine but is likely to differ
from case to case. Recent case law suggests that some casual workers are
not ‘employees’ because there is no ‘mutuality of obligation’ — that is, there is
no obligation on the employer to provide work and no obligation on the worker
to accept the work that is offered. In other words, the worker is free to work
when they wish and the employer is free to hire when they wish. In this
situation, a casual worker will not have most of the legal protections that apply
to ‘employees’. However, it is likely that the worker will be regarded as an
employee for each specific period of engagement or piece of work. Similarly,
if the relationship is a long standing one, or if retainers are paid when no work
is available, it may be that the worker is able to show that they are in practice
an employee. This would be because there was a ‘global or umbrella contract
of employment’ and an implied ‘mutuality of obligation’. Equally, a succession
of short-term contracts of service may in practice confer the status of
employee.

Someone who has a contract which specifies the total number of hours to be
worked in a year, rather than the number to be worked in a day or a week.
The worker agrees to work the total number of hours on a flexible basis so
that fluctuations of work can be accommodated, but the worker can be sure of
a certain overall level of income. This might apply, for instance, to outdoor
workers whose hours depend on the hours of daylight or to work which is
subject to ‘peaks and troughs’. Payment may be according to the hours
actually worked in the pay period or the annual hours may be aggregated into
equal monthly/weekly amounts, as with term-time workers.

Someone who is ‘on call' to an employer to work on request but where the
employer has no obligation to provide set hours or amounts of work. Unlike
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the casual worker, there is an expectation that the worker is available for work
and that the employer will supply work when available, so it is likely that there
is a ‘mutuality of obligation’. Workers should also be able to show continuity of
employment, thus accessing many of their basic employment rights.
Entitlements will usually depend on hours actually worked or wages earned in
a given period. For instance, a zero hours worker has the normal entitlement
to four weeks’ paid holiday, but the week’s pay will be determined by the
average hours over the 12 previous weeks. They will be entitled to sick or
maternity pay but only on the basis of regular earnings at or above the
relevant earnings limit.

7

WHICH STATUTORY RIGHTS APPLY TO WHOM?

“Genuinely
self -
employed”
people have:

“Workers” 4
have:

“Employees”
have:

e Protection from discrimination on grounds of sex, sexual orientation, race, religious
belief, disability, and age.

¢ Right to Maternity Allowance

e Protection from breach of contract

¢ Right to safe and healthy working conditions

NB All the above only apply where other qualifying conditions, such as earning

thresholds, National Insurance contributions etc are met.

All of the above

Protection from unlawful deductions from wages

Right to be paid at least the national minimum wage

Right to paid holidays, to maximum working hours and to daily and weekly rest breaks
and to payment of accrued holiday on termination

e Protection from dismissal linked to NMW or Working Time Regulations

¢ Right to equal treatment for part-time workers

NB All the above only apply where other qualifying conditions, such as length of
service, industrial sector, earning thresholds, size of workplace etc are met.

e All of the above

¢ Right to written statement of employment particulars and itemised pay slips

¢ Right to equal pay for work of equal value

e Protection from unfair dismissal for: asserting a statutory right; reasons connected to
trade union activity, pregnancy, parental or dependants’ leave, or refusing to work on
Sunday (retail sector), or for ‘whistleblowing’, or for reasons connected to health &
safety, Tax Credits act, or acting as a pension trustee or employee rep.

e Protection form dismissal for any other ‘unfair’ reason

¢ Right to written reasons for dismissal

¢ Right to notice and notice pay

¢ Right to join a union

e Right to time off for ante natal care, for trade union duties or activities, for appointed
safety reps, or for public duties

¢ Right to statutory maternity pay and leave and to return to previous job

¢ Right to statutory sick pay

¢ Right to guarantee payments when laid off

¢ Right to collective consultation on redundancies and to redundancy pay

* Right to collective consultation on the transfer of a business

¢ Right to protection of terms and conditions during business transfer
NB All the above only apply where other qualifying conditions, such as length of
service, earning thresholds, size of workplace etc are met.
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